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exemplary damages, if the circumstances of neglect or aggravation 
tended to justify it, and they thought fit to award it. In the last 
case cited, Lord Denman says, " Between willful mischief and gross 
negligence the boundary line is hard to trace : I should rather say, 
impossible. The law runs them into each other ; considering such 
a degree of negligence as some proof of malice." Lynch vs Nurdin. 
And upon the same principle, the numerous cases, whether of gross 
negligence or wanton wrong have proceeded, in which exemplary 
damages have been awarded. For it matters but little to a party 
injured, whether the wrong be done with a malicious intent, or by 
gross violation or neglect of duty. 

It must be taken, then, that the verdict of the jury settles the 
question, that there were circumstances of aggravation tending to 
show gross negligence, or a wanton and reckless disposition to 
injure or destroy the plaintff's property. And it is well settled, 
that if the property was destroyed under such circumstances, exem- 
plary damages may be awarded. Sedgwick on Dam. 42 et seq. ; 
lb. 488, 489 ; 3 Graham & Wat. on New Trials, 1121 et seq., and 
cases there cited. And the damages allowed in this case do not 
appear to be enormous. 

Upon a careful consideration of the whole case, in view of its 
great importance to the community, we are of opinion that the judg- 
ment is correct ; and it is accordingly affirmed. 

A re-argument was asked on so much of the opinion as relates to 
vindictive damages, but it was refused. 



In the Supreme Court of Pennsylvania, February 11, 1858. 

HOLMES VS. PAUL. 

1. It is no defence to a suit by a holder against the maker of a promissory note, 
that the plaintiff is not the owner of the note and gave no value for it, and that 
■when he took it he knew that it was an accommodation note, and that defendant 
had received no value for it. 

2. There is no difference between business paper and accommodation paper nego- 
tiated. 

3. A promissory note procured by an incorporated company for its accommodation 
under the terms that the company would provide for its payment at maturity, 
may lawfully be purchased or discounted by one who is a director of the company 
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and a member of its finance committee, though he knew of these terms when he 
took the note. 

4. Such a person (unless he was the agent of the company for the sale of the note,) 
takes a good title to it ; and another person who is not the owner of the note, hut 
who received it without value from the owner, (viz : from the director, &c.,) may 
maintain an action on it against the maker. 

This was an action brought in the District Court for the city and 
county of Philadelphia by J. W. Paul against J. Holmes, on a 
promissory note of the latter for $ 2,500, payable to his own order, 
and by him endorsed. Affidavits of defence were filed ; the material 
facts stated in them were, that the real owner of the note on which 
suit was brought was not James W. Paul, the plaintiff below, but 
John Rodman Paul ; and that plaintiff below took the same without 
value or consideration ; that both the Pauls knew at the time when 
each took the note, the circumstances and terms on which it was 
given by Holmes, viz : that it was an accommodation note given by 
him to the Union Canal Company of Pennsylvania, on the terms 
that that company would provide for and pay the same when it 
should fall due, and that Holmes would not be required to provide 
for the payment of it. The affidavits further set forth that John 
Rodman Paul, when he took it, was a Manager and one of the 
Finance Committee of the Company. 

The District Court entered a judgment, notwithstanding the affi- 
davits of defence, and the case was taken by writ of error to the 
Supreme Court. 

On the part of the plaintiff in error, (defendant below,) it was 
contended, 1st, that plaintiff below could not recover, because he was 
not the owner of the note, and that he held without value, whilst 
defendant below received no value, of which fact plaintiff below was 
informed when he took the note ; citing Mifflin vs. Roberts, 1 Esp. 
261 ; Harruburg Bank vs. Meyer, 6 S. & R. 537 ; Story on Prom. 
Notes, § 190 ; Chitty's Prac. 261, note i, 260, note g. 2d. That 
J. Rodman Paul could not recover in this suit, though the real owner 
of the note, but that his recourse must be to the Union Canal Com- 
pany, for the accommodation of which company the note was given 
and which was bound to provide for it at its maturity, because when 
he took the note he was a manager or director of that Company 
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and a member of its finance committee ; that in the absence of 
proof to the contrary, the action of the Company in not providing 
for the payment of the note at its maturity, is to be taken to have 
been with the concurrence of J. R. Paul, -who is also chargeable (in 
common with the other managers and members of the committee) 
with having procured the note on the terms referred to, and he will 
not be permitted to take advantage of his own wrong. His legal 
position is the same as if the maker of the note had given it to a 
mercantile firm for their accommodation, and a member of that firm 
having full knowledge, had individually discounted the note. If 
payment of the note at maturity should not be provided for by the 
firm, the individual holder being a member of the firm, could not 
recover against the maker, because it was by his default as well as 
that of his co-partners that the note was not taken up by them. 1 
Saunder's PL and Ev. 587 ; Sparrow vs. Chisman, Chitty on Bills, 
71, note q, &c. ; Thompson vs. Clubley, 1 Mee. & W. 212. 

That it is contrary to the policy of the law to permit an officer, 
manager or agent of an incorporated company, and especially one 
to whom its financial interests are entrusted, to buy, discount or 
speculate in accommodation or other paper belonging to the com- 
pany ; because if permitted, there would be a temptation to such 
official agents to keep the finances of the company embarrassed in 
order that they might have an opportunity to make profit of its 
necessities. That this temptation was particularly strong in the 
case of the Union Canal Company because the lenders of money to 
that Company were exempted by special enactment from the penal- 
ties prescribed for a violation of the usury laws, (Act of Assembly 
14th April, 1846, § 2, P. L. 334 ; Act of 28th April, 1854, P. L. 
511) ; Michaud vs. Cfirod, 4 Howard, 553-5 ; Parsons on Mercan- 
tile Law, 167; Story on Agency, § 211, 212, &c. ; Paley on 
Agency, 33 to 36 ; Bartholomew vs. Leech, 7 Watts, 472 ; Lazarus 
vs. Bryson, 3 Binney, 54 ; Campbell vs. Penna. Life Insurance 
Go., 2 mart. 53-74. 

The opinion of the court was delivered by 

Thompson, J. — Assuming the facts stated in the affidavit to be 
proved, would they amount to a defence ? It has been repeatedly 
decided by this court, and in two cases at this term, Bornan vs. The 



WRIGHT vs. INSURANCE COMPANIES. 485 

Miners' Life Ins. Co., and Moore vs. Baird, that there is no dis- 
tinction between business paper and accommodation paper negoti- 
ated. The paper in suit was of the latter kind, and this is an 
immaterial matter to a purchaser of it. That J. R. Paul was a 
member of the Union Canal Co's Board of Directors was a fact 
that did not lead him individually to perform their contracts as a 
corporation, much less was he bound to know that the Company 
would not fulfill their engagement in regard to the paper, if any 
existed, as he became the purchaser of it before maturity, as stated 
in the affidavit of defence, nor was there anything wrong, or in con- 
travention of public policy or good faith in his purchasing, simply 
because he was a member of the Board of Directors, or one of the 
Finance Committee, as it is not alleged in the affidavit that he was 
the agent of the Company to sell the note and then became the 
purchaser of it. As we see no error in the judgment it must be 
affirmed. 



In the Gireuit Court of the United States for the District of 
Maryland, April, 1858. 

JOHN S. WRIGHT VS. THE SUN MUTUAL INSURANCE COMPANY OF NEW YORK. 
SAME VS. THE ORIENT MUTUAL INSURANCE COMPANY OP NEW YORK. 1 

1. Where an insurance company incorporated by the State of New York, having 
their principal office in New York, and there executing policies of insurance 
which were transmitted to agents in Baltimore who had authority to receive ap- 
plications for policies and to receive and transmit notes for the premiums, and 
through whom the company paid losses to parties in Baltimore, underwrote a 
policy and sent it to parties residing at Baltimore, it was held that the contract 
of insurance was a New York and not a Maryland contract. 

2. Where the policy contained this clause, "to add an additional premium if by 
vessels rating lower than A2," and the cargo was shipped in a schooner rating 
lower than A2, and no fixed sum as additional premium agreed upon, held that 
the assured, in case of loss, could recover the value agreed in the policy, less 
such additional premium beyond the agreed per cent, as in the opinion of the 
underwriters might be deemed adequate for the increased risk of a cargo shipped 
in a vessel rating below A2. 

1 We are indebted for this report to the Baltimore " Daily Exchange." — Eds. A. 
L, Beg. 



